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LEGISLATIVE BILL 798
Approved by the Governor June 11, 1997

Introduced by Crosby, 29; Witek, 31

AN ACT relating to public health and welfare; to amend sections 71-20,103,
71-20,107, 71-5801, 71-5803, 71-5804, 71-5806, 71-5808, 71-5809.01,
71-5809.02, 71-5810, 71-5816, 71-5818.01, 71-5818.02, 71-5819,
71-5822, 71-5824, 71-5830.01, 71-5836, 71-5837, 71-5846, 71-5848,
71-5848.01, 71-5859, 71-5865, 71-5868, 71-5869, and 71-5870, Reissue
Revised Statutes of Nebraska, and section 84-1409, Revised Statutes
Supplement , 1996; to add, change, and eliminate provisions relating
to health care certificates of need; to harmonize provisions; to
repeal the original sections; to outright repeal sections 71-5802,
71-5805, 71-5805.01, 71-5807, 71-5809, 71-5811, 71-5812, 71-5813,
71-5814, 71-5815, 71-5817, 71-5818, 71-5818.03, 71-5820, 71-5821,
71-5821.01, 71-5823, 71-5825, 71-5826, 71-5828, 71-5829, 71-5830,
71-5831, 71-5832, 71-5832.01, 71-5833, 71-5834, 71-5835, 71-5836.01,
71-5836.02, 71-5838, 71-5840, 71-5841, 71-5849, 71-5851, 71-5852,
71-5853, 71-5854, 71-5855, 71-5857, 71-5859.01, 71-5859.02,
71-5859.03, 71-5859.04, and 71-5866, Reissue Revised Statutes of
Nebraska; and to declare an emergency.

Be it enacted by the people of the State of Nebraska,

Section 1. Section 71-20,103, Reissue Revised Statutes of Nebraska,
is amended to read:

71-20,103. For purposes of the Nonprofit Hospital Sale Act:

(1) Department means the Department of Health;

(2) Hospital has the definition found in subdivision (3) of section
71-2017.01;

(3) Acquisition means any acquisition by a person or persons of an
ownership or controlling interest in a hospital, whether by purchase, merger,
lease, gift, or otherwise, which results in a change of ownership or control
of twenty percent or greater or which results in the acquiring person or
persons holding a fifty percent or greater interest in the ownership or
control of a hospital, but acquisition does not include the acquisition of an
ownership or controlling interest in a hospital owned by a nonprofit
corporation if the transferee (a) 1is a nonprofit corporation having a
substantially similar charitable health care purpose as the transferor or is a
governmental entity, (b) is exempt from federal income tax under section
501(c)(3) of the Internal Revenue Code or as a governmental entity, and (c)
will maintain representation from the affected community on the local board;
and

(4) Person has the meaning found in section 73-5822 16 of this act.

Sec. 2. Section 71-20,107, Reissue Revised Statutes of Nebraska, 1s
amended to read:

71-20,107. (1) If the Attorney General determines to review the
application, he or she shall review the application in accordance with the
standards enumerated in section 71-20,108. Within sixty days after receipt of
an application, the Attorney General shall approve or disapprove the
acquisition.

If the Attorney General does not act within sixty days after receipt
of an application, the application shall be deemed approved. If the Attorney
General approves or disapproves the acquisition, the applicant, or any person
who has submitted comments under section 71-20,106, if the person has a legal
interest in the hospital being acquired or in another hospital that has
contracted with the acquired hospital for the provision of essential health
services, may bring an action for declaratory judgment under the Uniform
Declaratory Judgments Act for a determination that the acquisition is or is
not in the public interest as provided in section 71-20,108.

(2) The department shall review the completed application in
accordance with the standards enumerated in section 71-20,109. Within sixty
days after receipt of a completed application, the department shall:

(a) Approve the acquisition, with or without any specific
modifications; or

(b) Disapprove the acquisition.

The department shall not make its decision subject to any condition
not directly related to «criteria enumerated in section 71-20,109, and any
condition or modification shall bear a direct and rational relationship to the
application under review.
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The applicant or any affected person may contest a denial in_ the
manner provided in the Administrative Procedure Act for contested cases. The
findings. conclusions. and decisions of the department shall constitute the
determination of the department, except that the applicant, or any affected
person who has intervened in the contested case before the department, may
seek judicial review as provided in sections 84-917 to 84-913. The department
shall eadept end premulgete rules and regulations establishing preecedures by
vwhich eny affected persen may appesi e finel deeision by the department under
the Nenprofit Hesapitai Sale et to the Certificate of Need Review Committee
ereated under seetioen 73-5859-01 under procedures substantially similaer ke
those for appeals of health eare certifieate of need deeisiensr The committee
shaii have the same powers end duties with respeet to appeals under the
Nenprof:t Hespital Gale Act as enist for eppeeils te the committee under the
Nebraska Health Eare Certifiecate of Need Aet: The findings; conclusions; and
deezazens of the committee Shall eenstiktute the determination of the
department; exeept that the department; the spplieant; or any affeected persen
whe has intervened in the matter before the cemmittee may seek judieiadl review
a8 provided in seetions 84-917 ke 84-919.

Sec. 3. Section 71-5801, Reissue Revised Statutes of Nebraska, 1is
amended to read:

71-5801. Sections 71-5801 to 71-5870 and sections 5 to 25 of this
act shall be known and may be cited as the Nebraska Health Care Certificate of
Need Act.

Sec. 4. Section 71-5803, Reissue Revised Statutes of Nebraska, is
amended to read:

71-5803. For purposes of the Nebraska Health Care Certificate of
Need Act, unless the context otherwise requires, the definitions found in
sections F3-5864 te 7315828 5 to 19 of this act shall be used.

Sec. 5. Acute care bed means a bed in a hospital that is or will be
licensed under Chapter 71, article 20, for acute care seryices or a bed that
is part of a hospital or unit of a hospital that is excluded from prospective
payment system under Title XVIII of the federal Social Security Act, as
amended, as a rehabilitation hospital or rehabilitation unit,

Sec. 6. Section 71-5804, Reissue Revised Statutes of Nebraska, is
amended to read:

731-5864+ Ambulatory surgical center shell have the definitien feund

has_the same meaning as in section 71-2017.01.

SECET Section 71-5806, Reissue Revised Statutes of Nebraska, is
amended to read:
F1-5806~ Certificate of need shall mean means a written

authorization by the department for a person to implement the project under
review.

Sec. 8. Section 71-5808, Reissue Revised Statutes of Nebraska, is
amended to read:

731-5868+ Department sheii mean means the Department of Health and
Human Services Regulation and Licensure.

Sec. 9. Section 71-5809.01, Reissue Revised Statutes of Nebraska,
is amended to read:

73-5869-81+~ Domiciliary facility shaeii heve has the same meaning as
in section 71-2017.01.

Sec. 10. Section 71-5810, Reissue Revised Statutes of Nebraska, is
amended to read:

F3-5816~+ Health care facility means sheall inelude hospitals,
psychiatric hospitals; tubereulesia hespitals; skilled nursing facilities,
kidney disease treatment eerters: ineluding freestanding hemediaiyais units;
intermediate care facilities, and nursing facilities. ; ambulatery surqieal
eenters, inpatient faeirlities owned or comtrelied by health maintenanee
erganizations; rechabilitatien faeilities; end other ecomparable faeilities
witheut regard to loeation or ewnership<

Health eare facility shall mnet inelude 1} €hristian Seienee
Sanateriums operated or listed end certified by the Firat Church of Christ
Setent:ist; Boston; Massachusetts; (2} facilities operated solely as part of
the prefessienal practiee of an independent praetitiener; partnershipy rimited
1iability eompany; or professional corperation as defined in seetien 21-2202-
{3) heme health ageneies; {4} residential eare faeilities; +{5) demreiliary
faeilzties; (6} alecoholism er drug abuse treatment faeilities which do net
effer medieal serviees wunder prefessiemal supervisien; er <{F) physieian
€linies~

Sec. 11. Health planning region means one of the twenty-six health
planning regions established in the Nebraska State Health Plan, 1986-1991.

Sec. 12. Section 71-5816, Reissue Revised Statutes of Nebraska, is
amended to read:
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F1-5816+ Hospital has the same meaning as in section 71-2017.01.
shall mean an institutien er faeiiity whieh is primeriiy engaged in providing
to inpatients; by er under the supervisien ef physieians— diagnestie gerviees
and therapeut:ie services for medieal diagnesis; treatment: and eare of
imrjured; disabled: or srek persens; er rehabilikatien serviees £or +he
rehabilitation of injured; digsabled- e+ siek persons; but dees net inelude
payehiatrie end tubereulesis hespiteis:

Sec. 13. Section 71-5819, Reissue Revised Statutes of Nebraska, is
amended to read:

F1-5815 Intermediate care facility has the same meaning as in
section 71-2017.0]1 and shai} mearn an institution er faeiiity whieh providea
en a requier basis, hemlth-related care and servieces ko individuals who de net
reguire the degree of eare end treatment whieh a hespital er skilled nursing
facility is designed te provide but who, beeause ef their mentel eor physieal
eonditionsy require health-related eare and services abeve the minimum level of
reem and beard: Intermediate eare faecitity shell inelude includes an
intermediate care facility for the mentally retarded which has the same
meaning as in section 71-2017.01. & }ieensed intermediate eare facitity for
the mentally retarded shell net be required +eo apply fer and reeeive a
certifiecate of mneed upen tranafer to lieensure as an intermediate eare
faeilikty so tong a3 sueh transfer does met invelve the develepment or the
offering ef any new institutienal heaith serviees in wiolation ef the Nebraska
Health €are Eertifiecate of Need aet:

Sec. 14. Long-term care bed means a bed that is or will be licensed

beds do not include residential care beds, domiciliary beds, or swing_ beds.
For purposes of this section swing beds means beds which may be used by a
hospital for acute or long-term care in a facility located in an area which is
not designated as urban by the United States Bureau of the Census and which
has_ u to one hundred beds, excluding___ beds for newborns __and

intensive-care-type inpatient units.

Sec. 15. Section 71-5809.02, Reissue Revised Statutes of Nebraska,
is amended to read:

F3-5889+82: Nursing facility shedd have has the same meaning as in
section 71-2017.01.

Sec. 16. Section 71-5822, Reissue Revised Statutes of Nebraska, is
amended to read:

F31-5822+ Person shell meen means an individual, a trust or estate,
a partnership, a 1limited liability company, a corporation, including
associations, joint-stock companies, and insurance companies, a state, a
political subdivision or instrumentality, including a municipal corporation,
of a state, or any legal entity recognized by the state.

Sec. 17. Section 71-5818.01, Reissue Revised Statutes of Nebraska,
is amended to read:

73-5818-61+ Rehabilitation feaeility shall meenm bed means a bed that
is or will be licensed under Chapter 71, article 20, in an inpatient facility
which 1is operated for the primary purpose of assisting in the rehabilitation
of disabled persons through an integrated program of medical and other
services which are provided under professional supervision and that is part of
a_hospital or unit of a hospital that is excluded from the prospective payment
system under Title XVIII of the federal Social Security Act as a
rehabilitation hospital or rehabilitation unit.

Sec. 18. Section 71-5818.02, Reissue Revised Statutes of Nebraska,
1s amended to read:

F1-5818:02+ Residential care facility shai} have has the same
meaning as in section 71-2017.01.

Sec. 19. Section 71-5824, Reissue Revised Statutes of Nebraska, is
amended to read:

F1-5824~ Skilled nursing facility has_the same meaning as in
section 71-2017.01. shail mean an institutien or faeility or & distinet part
ef en institutien er faeility which +3 primar:ily engaged in previding te
inpatients skilled nursing ceare and related serviees for patients whe require
medieal er nursing eare or rehabilitatien serviees for the rehabilitatien of
injured; disebled; or sick persens-

Sec. 20. (1) For two years after the effective date of this act in
counties which have a population of thirty thousand inhabitants or less as
determined by the last federal decennial census, the Nebraska Health Care
Certificate of Need Act as it existed immediately prior to the effective date
of this act shall apply to ambulatory surgical centers and to any capital
expenditure by a hospital to increase the number of surgical suites dedicated
to the performance of cutpatient surgical procedures.
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(2) Unti) January 1, 1999, in counties which have a population of
greater than thirty thousand inhabitants but less than sixty thousand
iphabitants as determined by the last federal decennial census, the Nebraska
Health Care Certificate of Need Act as it existed immediately prior to the
effective date of this act shall apply to ambulatory surgical centers and to
any capital expenditure by a hospital to increase the number of surgical
suites dedicated to the performance of outpatient surgical procedures.

Sec. 21. Until two years after the effective date of this act no
person, including persons acting for or on behalf of a health care facility,
shall engage in any action which results in:

(1) The initial establishment of a hospital;

(2) An_increase in the acute care beds of a hospital, if the acute
care beds of such hospital will have increased by more than ten beds or more
than ten percent of total bed capacity, whicheyer is greater., over a two-year
period; or

(3) The relocation of the acute care beds of a hospital from_ one
physical facility or site to another physical facility or site which is more
than one mile away from the existing physical facility or site, if more than
Lten beds or more than ten percent of total bed capacity, whichever is greater,
will have been relocated from one physical facility or site to another
physical facility or site which is more than one mile away from_the existing
physical facility or site over a two-vear period, unless the relocation i in
connection with replacement of an_existing hospital and 15 reguired in order

to:

(a)_Elimipate or prevent imminent safety hazards as defined by
federal, state, or local fire, building, or life safety codes or regulations;

(b) Comply with accreditation or certification standards which need
to be met to receive reimbursement under Title XVIII or XIX of the federal
Social Security Act, as amended;

(c) Respond to an emergency situation created by a natural disaster
such as tornadoes, floods, fire, or explosions; or

{d)_Improve physical conditions which are related to operational or
functional deficiencies.

Sec. 22. No person, including persons acting for or on bhehalf of a
health care facility, shall engage in any_of the following activities without
having first applied for and received the necessary certificate of need:

(1) The initial establishment _of  lona-term care beds or
rehabilitation beds except as permitted under subdivision (5) of this section:

(2) An_increase in the long-term care beds or rehabilitation beds of
a health care facility by more than ten beds or more than ten percent of the
total bed capacity. whichever is less. over a two-year period;

(3) A relocation of long-term care beds from a health care facility
al_one physical facility or contiguous site to another noncontiguous _site
within the same health planning region if the relocation will cause an
ten beds or more than ten percent of the total hed capacity whichever is
less. over a_two-year period:

(4) Bny relogation of long-term care beds from a health care
facility located in one health planning region to a health care facility in_ a

different health planning region:

(5) Any conversion by a hospital of any_type of hospital beds to
long-term care beds or rehabilitation beds if the total bed capacity of the
hospital will have changed by more than ten beds or more than ten percent of
the total bed capacity, whichever is .less, over a two-year period;

(6)_Any change by a residential care facility to convert residential
care beds to long-term care beds: or

(7) Any change by a domiciliary facility to convert domiciliary beds
to long-term care beds.

Sec. 23. (1) All long-term care beds which require a certificate of
need under section 22 of this act are subject to a moratorium unless one of
the following exceptions applies:

{a) An exception to the moratorium may be granted if the department
establishes that the needs of individuals whose medical and nursing needs are
complex a1 intensive and are above the level of capabilities of staff and
above the services ordinarily provided in a long-term care bed are nat
currently being met by the long-term care beds licensed in the health planning
region: or

(b) If the average occupancy for all licensed long-term care beds

located in a twenty-five mile radius of the proposed site have exceeded ninety
€
s

percent occupancy during the most recent three consecutive calendar quarters
a reported at the time of the application filing and there is a long-term

care bed need as determined by the formula in this section, the department may
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grant_an_exception to the moratorium and_issue_a certificate of need. If the
department determines _average occupancy for all licensed long-term care beds
located in a twenty-five mile radius of the proposed  site has not exceeded
ninety percent

shall deny the application.

(2)__The department shall review applications which require a
ficate of need under section 22 of this act and determine if there is a
need for additional long-term care beds based on the following formula:
Long-term care bed need is equal to the population, multiplied by the
utilization rate goal, and the result divided by the minimum_occupancy rate
goal. No such application shall be approved if the current supply of licensed
long-term care beds in the health plapning region of the proposed site exceeds
the long-term care bed need for that health planning region, determined by
aggregating the long-term care bed need established for each sex and_age group
using the formula.

In_reaching this determination:

{(a) The population includes the total population of the health
planning region of the proposed site, disaggregated into the following age
categories: Birth through sixty-four years of age, sixty-five vears of age
through seventy-four years of age seyenty-five vyears of aqe through
eighty-four years of age. and eighty-five years of aqe and over. FEach listed
age category shall he further categorized by gender. The most recent
population projections available from the department for the year which is
closest to the fifth year following the date of the application shall be used
to determine the population used in the formula;

(b) The utilization rate gqoal is_ the number of people using
long-term care beds per one thousand persons living in the health planning
region _in which the proposed proiect is located. Such_utilization rate shall
be computed for each of the populaticn catego: _listed in subdivision (2)(a)
of _this section and based on_the most current utilization data available from
the department; and

(c)__The minimum__occunancy rate goal is ninety-five percent for
health planning regions which are part of or contain .a Metropolitan
Statistical Area as defined by the United States Bureau of the Census. For
all other health planning regions in the state, the minimum occupancy rate
goal is ninety percent.

Sec. 24. If two or more applications are submitted within thirty
days_af_t_er_th_e__r_g,‘c@i_gt__,ot_’___th_e_f_irit_apglg:a_tion__f_gr_,th_e_sgme__heglt_h_p@ng
region and the approval of all the applications would result in long-term care
beds__in__the health planning redion_in_excess_of the long-term care bed need
established in section 23 of this act, the department shall grant the
application and issue a certificate of need. subject to any reduction in beds

certi

required by section 71-5846 to the applicant which is better able to: (1)
Provide quality  care: (2) _ operate a long-term care facility in_ a

cost-effectiye manner based on annual cost reports submitted to the Department
of Health and Human Services Finance and Support: (3) accumulate financial
resources t complete the project: and (4) serve medicare, medicaid, and
medically indigent long-term care patients in the area. The department shall
show a preference to an_application filed by an applicant with facilities in
Nebraska. Information to make these determinations shall be limited to the
application and data currently collected by the state. If the applicant does
not have a facility in Nebraska, the department may request information from
other states in which the applicant is offering services to make its
determination.

Sec. 25. All rehabilitation beds which require a certificate
need are subject to a moratorium, except under the following condition:

the average occupancy for all rehabilitation t;,pd:‘;_locaté_d in Nebraska |

exceeded ninety percent occupancy during the most recent three consecut
calendar guarters as reported at the time of the filing of the application.

the department may grant an exception to the moratorium and issue a
certificate of need. If the department determines the average occupancy_ for
all rehahilitation beds located in Nebraska does not exceed ninety percent
occupancy during the most recent three consecutive calendar gquarters as
reported at the time of the filing of the application, the department shall
deny the application.

Sec. 26. Section 71-5830.01, Reissue Revised Statutes of Nebraska,
is amended to read:

71-5830.01. Notwithstanding any other provisions of the Nebraska
Health Care Certificate of Need Act, a certificate of need sheii mot be is not
required for:

(1) A_change in classification between an__intermediate care
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facility, a nursina facility. or a skilled nursing facility; and

(2) A project of a county in which is located a city of the
metropolitan _class for which a _bond 1ssue has heen approved by the electorate
of such county on or after January 1, 1994. The aequisition of elinieal
equipment to be used aslely for reseerech or the obiigatien ef e eapital
expenditure to be made solely for regearch if the persen propesing such
aetivity notifies the department in writing of the use e be made ef sueh
equipment or eapital expenditure prior te such activity: A certificate of
need shall be required if sueh notiee 13 net given or if the department finds
within sixty days of receipt of such netice that the equipment eor expemdrture
witl net be setely for researechs Fer purpeses eof this section; the term
sotely £or research shall mean thet the activity dees net (e) affeet charges
fer the provision of medical and other patient esre serviees ether than the
serviees whieh are ineiuded in the research: {(b) substentielly change the bed
eapaeity of a health eare faeility, or {e} substantially change the medieal or
ether patient care services of e faecility whieh were offered before the
aequigsition; eoffering; or obligation- Fhe term soiely for researeh shail
include patient eare provided on an oceasienal and irrequlsr basis end not es
part of & research program:;

{2y The eloesing ef a heospitel;

A ehange in ciassifrcation of a freility from intermediate care
to skilied nursing care or from skilled nursing care to intermediate eare:

{4) The aequisitien eof ecomputer equipment or seftware for use other
than diagnestie er therapeutie purposes; or

{5} The sele of & health meintenence erganization:

Sec. 27. Section 71-5836, Reissue Revised Statutes of Nebraska, is
amended to read:

1= 5836 The department, after consulting with appropriate
governmental agencies and affected persons, shall: by ruie end reguiation:

(1) Prescribe the form to be used in applying for certificates of
need and for applying for renewal: modifieatiens er amendment of such
certificates. The department may ret require infermation under this seetien
whieh 18 not preaecribed end pubiished a3 being required infermations nor sheld
the department require an appiicent teo supply deta er infermatien es te other
heaith care faexriitiess

{2} Preseribe the infermatien end date en applieatien must eenteain
for the eppliention to be eonsidered complete for the purpeses ef review;

{3y Preseribe the form and procedure for notifieatien ef intent to
file an applicakien subjeet +e review tunder the Nebreska Heealth Eare
€ertifiente of Need Act: The notifieation applicatign shall contain (a) the
name and address of the sponsor, (b) the anticipated date for filing the
applieatien placing the beds in service, (c) the location, (d) end estimated
eosks eof the prejeets {d) the seuree of funda; {e} the number of new beds, if
appiieable; (£) (e) a concise, narrative description of the project showing
the type and description of &he proposed eenstruetien acute care beds.
rehabilitation beds, or long-term care beds, majer equipment; or proposed
hesith serviees; and +{g> (f) the certification and telephone number of a
responsible officer; and

4) Deseribe (2) By rule and regulation describe and clarify the
procedures to be followed in the review of an application. Such procedures
shall be issued with each application form. + end

{5+ Establish eriteria for determining when it shall net be feasible
te complete the review of an aepplication for e eertifiecate ef reed as previded
under seetion 71-5838: If the department determines that these eriteria heve
been met for a partieular project; the review sheili be extended fer e peried
not te exceed sixty deys with the eensent of the applicant- The department
shall digsaeminate notice of any extensiens ke the deliberation eof @&
eertificate of need appiieation through pubiic ehannels and te the applicant;
e health eare feeilitres providing simiter services in the sree affeected by
the appiication; and to any petrson whe hes requested sueh netieer

Sec. 28. Section 71-5837, Reissue Revised Statutes of Nebraska, is
amended to read:

71-5837. ++> An application for a certificate of need shall be
filed with the department. All applications for a certificate of need shall
be accompanied by a one-thousand-dollar nonrefundable fee. a3 follewa:

&) Fer an eapplication or prejeet which is granted nonsubstentive
revienw stetus; ene thousand dellers:

tb) For ean amendment to an applieation determined teo be eempiete by
the departments one theusand dellers:

te)y For any other applicatien invelving en expenditure in execess of
the eapitel expenditure minimum or the annuel eperating expenditure minimum—
twenty-five hundredths of one pereent of the totel cost ef the preposed
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projeet: end

{d} For any ether applieatien; ene thousand dellars:

2+ Such fee shall be remitted to the State Treasurer for credit to
the General Fund.

Sec. 29. Section 71-5846, Reissue Revised Statutes of Nebraska, is
amended to read:

71-5846. The department shall make a decision in writing to (1)
approve the application and issue a certificate of need, with er without any
speexfied modifieattons: (2) disapprove the application and deny a certificate
of need, or (3) if the application is for more long-term care beds than
allowed under section 23 of this act, approve the application but issue a
certificate of need only for the reduced number of beds that section 23 of
this act allows. medify the applieation and issue a certifieate of need eon
the projeet as modified efter giving notice teo the applieant of the
medifications and providing an eppertunity fer the aeppliecant te respend to the
medifieakionar The department shall met make its decision within sixty days
after the date the application was received. stbject to eny eonditien net
direetly related ko eriteria adepted and promulgated under seetions 71-5852 te
731-5855 and any conditien or modificatien shall bear a direet and ratienal
reletionship to the preoject under reviews

Sec. 30. Section 71-5848, Reissue Revised Statutes of Nebraska, is
amended to read:

71-5848. The department shall, when it approves or rejects an
application, provide in writing to the applicant end; upen requesat; te
affeeted persons the decision and the findings and conclusions on which it
based the decision. - ineluding the eriteria adopted and promulgated under
seetiens 71-5852 te 71-5855 used by the department in making such a deeisien~

Sec., 31. Section 71-5848.01, Reissue Revised Statutes of Nebraska,
is amended to read:

71-5848.01. The applieation fer a certifiecate of need shall speeify
& timekable for meling the aerviee or equipment availeble- A new; or
modified, or amerded certificate of need shall be valid for a period of one
year from the date of issuance and shail may be renewed at the expiration of
such period for eme or mere times for perieds of up to one year; umtil the
serviee or equipment i3 mede avexrlables if the holder of the certificate
establishes that the holder is meeting the timetable or making a good faith
effort to meet it. The department mey edept end promulgate rules end
regulaetions te assure timely eempletion of the project and teo preseribe the
form; econtent; and precedure for renewal spplieatiens— The department shall
give written notice to an applicant for a renewal certificate of its decision
within thirty days ef after receipt of an application, submitted in
aceordanee with the rules and reguiaetiens— Such decision shall be considered
a final decision of the department for purposes of appeal. If the decision is
not appealed, it shall be final as of the date issued.

Sec. 32. sSection 71-5859, Reissue Revised Statutes of Nebraska, is
amended to read:

71-5859. The department shall adopt and promulgate rules and
regulations establishing procedures in accordance with the Administrative
Procedure Act by which eny affeeted persen the applicant may appeal a final
decision by the department to the Director of Regulation and Licensure. The
applicant may appeal a final decision of the director to the district court in
accordance procedures sheil ineciude en oppertunity for appeal te the review
eommittee end shail cempiy with the Administrative Procedure Act, - exeept
that the appeal shall be filed within fifteen days of the date the department
isaves the deecisien and prevides the written findings and eonclusions en whieh
the deesaion i3 based-

Sec. 33. Section 71-5865, Reissue Revised Statutes of Nebraska, is
amended to read:

71-5865. 1In an appeal of a decision to deny a certificate of need,
the person requesting the appeal shall bear the burden of proving that the
project meets the applicable criteria established in sections 21 to 25 of this
act. specified in the written findings of +the department under asection
71-5848= in en eppeal of a deeisien te grant a certificate of need; the
person appesling that deecisien shell bear the burden of preof that the
epplieatien dees not meet the applieceble eriteriar The appeals shall be de
neve and conducted in a manner preseribed by the review cemmittee purawent te
tev whieh shail inelude a requirement that any interested persen wishing te
present erel or written evidenee te the review committee shall se netify the
review ecemmittee within e reesonable time befere the hearing and that ne sueh
persen; exeept upen & shewing of goed eause; will be permitted to testify
absent suweh noticer The review cemmittee may previde fer & preliminary
conference between sueh interested persens for the purposes of 1listing and

e
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agreeing on admissien of documentay srmpiification ef the i1gsues;
tdentification of witnesses and the scope of testimeny; and limitation of
hearing timer The review committee may further previde that doeuments net
tisted et the preliminary econferenee will not be reeeived inte evidenee by the
revien eommittee exeept upen & shewing of geed eauser

Sec. 34. Section 71-5868, Reissue Revised Statutes of Nebraska, is
amended to read:

71-5868. The department may, in accordance with the laws of the
state governing injunctions and other process, maintain an action in the name
of the state against any person who 1s engaging_in_an activity identified as
reguiring a certificate of need under the Nebraska Health Care Certificate of
Need Act undertaking & capital espenditure or instituting & new inatitabienel
hestth serviece without first having a valid certificate of need or who is
engaging in_an activity prohibited under the act. therefer eor against eny
person otherwise in vielatien of the Nebrasha Health Care Certificate of Need
Aot

Sec. 35. Section 71-5869, Reissue Revised Statutes of Nebraska, is
amended to read:

71-5869. (1) A license or permit which has been issued by the
department pursuant to Chapter 71, article 20, or any other state statute to a
health care facility which engaged in the eetiwities an_activity identified n
seectien 71-5830 as requiring a certificate of need under the Nebraska Health
Care Certificate of Need Act without having first obtained a certificate of
need shall be or which engaged in an actiyity prohibited under the act is
subject to revocation or suspension. Nothing contained in this section shall
limit the rights of appeal of a health care facility frem such decision as
provided in Chapter 71, article 20.

(2) No license or permit may be issued or renewed by the department
pursuant to Chapter 71, article 20, or any other state statute, nor may any
type of approval be granted to any health care facility which engaged in the
activities identified in seetion 71-5830 an activity identified as requiring a
certificate of need under the Nebraska Health Care Certificate of Need Act
without having first obtained a certificate of need or which engaged in an
activity prohibited under the act.

Sec. 36. Section 71-5870, Reissue Revised Statutes of Nebraska, is
amended to read:

71-5870. Any person who wviolates the Nebraska Health Care
Certificate of Need Act by developing or offering any mew institutienal health
serviee engaging in _any actiyity which reqguires a certificate of need without
first obtaining a certificate of need as required by the act sheil be or by
engaging_in_an_actiyity prohibited under the act is guilty of a Class 1V
misdemeanor. Each day of violation sheli eemstitute constitutes a separate
offense. The magnitude of the violation shei} be is the primary consideration
in establishing the amount of the fine.

Sec. 37. Section 84-1409, Revised Statutes Supplement, 1996, is
amended to read:

84-1409. For purposes of sections 84-1408 to 84-1414, unless the
context otherwise requires:

(1) Public body shall mean (a) governing bodies of all political
subdivisions of the State of Nebraska, (b) governing bodies of all agencies,
now or hereafter created by the Constitution of Nebraska, statute, or
otherwise pursuant to law, of the executive department of the State of
Nebraska, (c) all independent boards, commissions, bureaus, committees,
councils, subunits, or any other bodies, now or hereafter created by the
Constitution of Nebraska, statute, or otherwise pursuant to law, (d) ¢the
€ertificate of Need Review Committee; {3} all study or advisory committees of
the executive department of the State of Nebraska whether having continuing
existence or appointed as special committees with limited existence, £} (e)
advisory committees of the bodies referred to in subdivisions (a), (b), and
(c) of this subdivision, and {g¢)> (f) instrumentalities exercising essentially
public functions. Sections 84-1408 to 84-1414 shall not apply to (i)
subcommittees of such bodies wunless a quorum of the public body attends a
subcommittee meeting or unless such subcommittees are holding hearings, making
policy, or taking formal action on behalf of their parent body, (ii) judicial
proceedings unless a court or other judicial body is exercising rulemaking
authority, deliberating, or deciding upon the issuance of administrative
orders, and (iii) meetings of the Policy Cabinet created in section 81-3009;

(2) Meeting shall mean all regular, special, or called meetings,
formal or informal, of any public body for the purposes of briefing,
discussion of public business, formation of tentative policy, or the taking of
any action of the public body; and

(3) Videoconferencing shall mean conducting a meeting involving

-8-
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participants at two or mare locations through the use of audio-video equipment
which allows participants at each location to hear and see each meeting
participant at each other location, including public input. Interaction
between meeting participants shall be possible at all meeting locations.

Sec. 38. Original sections 71-20,103, 71-20,107, 71-5801, 71-5803,
71-5804, 71-5806, 71-5808, 71-5809.01, 71-5809.02, 71-5810, 71-5816,
71-5818.01, 71-5818.02, 71-5819, 71-5822, 71-5824, 71-5830.01, 71-5S836,
71-5837, 71-5846, 71-5848, 71-5848.01, 71-5859, 71-5865, 71-5868, 71-5869, and
71-5870, Reissue Revised Statutes of Nebraska, and section 84-1409, Revised
Statutes Supplement, 1996, are repealed.

Sec. 39. The following sections are outright repealed: Sections
71-5802, 71-5805, 71-5805.01, 71-5807, 71-5809, 71-5811, 71-5812, 71-5813,
71-5814, 71-5815, 71-5817, 71-5818, 71-5818.03, 71-5820, 71-5821, 71-5821.01,
71-5823, 71-5825, 71-5826, 71-5828, 71-5829, 71-5830, 71-5831, 71-5832,
71-5832.01, 71-5833, 71-5834, 71-5835, 71-5836.01, 71-5836.02, 71-5838,
71-5840, 71-5841, 71-5849, 71-5851, 71-5852, 71-5853, 71-5854, 71-5855,
71-5857, 71-5859.01, 71-5859.02, 71-5859.03, 71-5859.04, and 71-5866, Reissue
Revised Statutes of Nebraska.

Sec. 40. Since an emergency exists, this act takes effect when
passed and approved according to law.
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